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by the producer unless the Deputy Ad-
ministrator determines that the pro-
ducer did not follow the farm operating 
plan that was presented to the county 
or State committee for such year. 

(g) Initial determinations concerning 
the provisions of this part shall not be 
made by a county FSA office with re-
spect to any farm operating plan that 
is for a joint operation with more than 
five members. 

(h) Reviews of farming operations 
and corresponding documentation sub-
mitted by program participants may be 
conducted to determine compliance 
with applicable statutes and regula-
tions. 

[61 FR 37566, July 18, 1996, as amended at 65 
FR 36561, June 8, 2000] 

§ 1400.3 Definitions. 
(a) The terms defined in part 718 of 

this chapter shall be applicable to this 
part and all documents issued in ac-
cordance with this part, except as oth-
erwise provided in this section. 

(b) The following definitions shall 
also be applicable to this part: 

Active personal labor. Active personal 
labor is personally providing physical 
activities necessary in a farming oper-
ation, including activities involved in 
land preparation, planting, cultivating, 
harvesting, and marketing of agricul-
tural commodities in the farming oper-
ation. Other physical activities include 
those physical activities required to es-
tablish and maintain conserving cover 
crops on conserving use and CRP acre-
ages and those physical activities nec-
essary in livestock operations. 

Active personal management. Active 
personal management is personally 
providing: 

(1) The general supervision and direc-
tion of activities and labor involved in 
the farming operation; or 

(2) Services (whether performed on- 
site or off-site) reasonably related and 
necessary to the farming operation, in-
cluding: 

(i) Supervision of activities necessary 
in the farming operation, including ac-
tivities involved in land preparation, 
planting, cultivating, harvesting, and 
marketing of agricultural commod-
ities, as well as activities required to 
establish and maintain conserving 
cover crops on conserving use and CRP 

acreage and activities required in live-
stock operations; 

(ii) Business-related actions, which 
include discretionary decision making; 

(iii) Evaluation of the financial con-
dition and needs of the farming oper-
ation; 

(iv) Assistance in the structuring or 
preparation of financial reports or 
analyses for the farming operation; 

(v) Consultations in or structuring of 
business-related financing arrange-
ments for the farming operation; 

(vi) Marketing and promotion of ag-
ricultural commodities produced by 
the farming operation; 

(vii) Acquiring technical information 
used in the farming operation; and 

(viii) Any other management func-
tion reasonably necessary to conduct 
the farming operation and for which 
service the farming operation would or-
dinarily be charged a fee. 

Alien. Any person not a citizen or na-
tional of the United States. 

Lawful Alien. Any person who is not a 
citizen or national of the United States 
but who is admitted into the United 
States for permanent residence under 
the Immigration and Nationality Act 
and possesses a valid Alien Registra-
tion Receipt Card (Form I–551 or I–151). 

(2) [Reserved] 
Capital. Capital consists of the fund-

ing provided by an individual or entity 
to the farming operation in order for 
such operation to conduct farming ac-
tivities. In determining whether an in-
dividual or entity has contributed cap-
ital, in the form of funding, to the 
farming operation, such capital must 
have been derived from a fund or ac-
count separate and distinct from that 
of any other individual or entity in-
volved in such operation. Capital does 
not include the value of any labor or 
management that is contributed to the 
farming operation or any outlays for 
land or equipment. A capital contribu-
tion may be a direct out-of-pocket 
input of a specified sum or an amount 
borrowed by the individual or entity. 

(1) With respect to a farming oper-
ation conducted by an individual, a 
joint operation in which the capital is 
contributed by a member of the joint 
operation or an entity, such capital 
contributed to meet the requirements 
of: 
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(i) Section 1400.201(b) must be con-
tributed directly by the individual or 
entity and must not be acquired as a 
result of a loan made to, guaranteed, or 
secured by: 

(A) Any other individual, joint oper-
ation, or entity that has an interest in 
such farming operation; 

(B) Such individual, joint operation, 
or entity by any other individual, joint 
operation, or entity that has an inter-
est in such farming operation; or 

(C) Any other individual, joint oper-
ation, or entity in whose farming oper-
ation such individual, joint operation, 
or entity has an interest; and 

(ii) Sections 1400.6 and 1400.201(d) 
must be contributed directly by the in-
dividual or entity and if acquired as a 
result of a loan made to, guaranteed, or 
secured by the individuals, joint oper-
ations, or entities listed in paragraphs 
(1)(i)(A) through (1)(i)(C) of this defini-
tion, the loan must bear the prevailing 
interest rate; and 

(2) With respect to a farming oper-
ation conducted by a joint operation in 
which the capital is contributed by 
such joint operation, such capital con-
tributed to meet the requirements of: 

(i) Section 1400.201(b) must be con-
tributed directly by the joint operation 
and must not be acquired as a result of 
a loan made to, guaranteed, or secured 
by: 

(A) Any individual, entity, or other 
joint operation that has an interest in 
such farming operation, including ei-
ther joint operation’s members; 

(B) Such joint operation by any indi-
vidual, entity, or other joint operation 
that has an interest in such farming 
operation; or 

(C) Any individual, entity, or other 
joint operation in whose farming oper-
ation such joint operation has an inter-
est. 

(ii) Sections 1400.6 and 1400.201(d) 
must be contributed directly by the 
joint operation and if acquired as a re-
sult of a loan made to, guaranteed, or 
secured by the individuals, entities, or 
joint operations listed in paragraphs 
(2)(i)(A) through (2)(i)(C) of this defini-
tion, the loan must bear the prevailing 
interest rate. 

Entity. An entity is a corporation, 
joint stock company, association, lim-
ited partnership, limited liability part-

nership, limited liability company, ir-
revocable trust, revocable trust, estate, 
charitable organization, or other simi-
lar organization, including any such 
organization participating in the farm-
ing operation as a partner in a general 
partnership, a participant in a joint 
venture, a grantor of a revocable trust, 
or as a participant in a similar organi-
zation. 

Equipment. Equipment is the machin-
ery and implements needed by the 
farming operation to conduct activities 
of the farming operation, including 
machinery and implements involved in 
land preparation, planting, cultivating, 
harvesting, or marketing of the crops 
involved. Equipment also includes ma-
chinery and implements needed to es-
tablish and maintain conserving cover 
crops on conserving use and CRP acre-
ages and those needed to conduct live-
stock operations. 

(1) With respect to a farming oper-
ation conducted by an individual, enti-
ty or joint operation in which the 
equipment is contributed by a member 
of the joint operation, such equipment 
contributed to meet the requirements 
of: 

(i) Section 1400.201(b) must be con-
tributed directly by the individual or 
entity and must not be acquired as a 
result of a loan made to, guaranteed, or 
secured by: 

(A) Any other individual, joint oper-
ation, or entity that has an interest in 
such farming operation. 

(B) Such individual, joint operation, 
or entity by any other individual, joint 
operation, or entity that has an inter-
est in such farming operation; or 

(C) Any other individual, joint oper-
ation, or entity in whose farming oper-
ation such individual, joint operation, 
or entity has an interest. 

(ii) Sections 1400.6 and 1400.201(d) 
must be contributed directly by the in-
dividual or entity and if acquired as a 
result of a loan made to, guaranteed, or 
secured by the individuals, joint oper-
ations, or entities listed in paragraphs 
(1)(i)(A) through (1)(i)(C) of this defini-
tion, the loan must bear the prevailing 
interest rate. 

(2) With respect to a farming oper-
ation conducted by a joint operation in 
which the equipment is contributed by 
such joint operation, such equipment 
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contributed to meet the requirements 
of: 

(i) Section 1400.201(b) must be con-
tributed directly by the joint operation 
and must not be acquired as a result of 
a loan made to, guaranteed, or secured 
by: 

(A) Any individual, entity, or other 
joint operation that has an interest in 
such farming operation, including ei-
ther joint operation’s members. 

(B) Such joint operation by any indi-
vidual, entity, or other joint operation 
that has an interest in such farming 
operation; or 

(C) Any individual, entity, or other 
joint operation in whose farming oper-
ation such joint operation has an inter-
est; and 

(ii) Sections 1400.6 and 1400.201(d) 
must be contributed directly by the 
joint operation and if listed as a result 
of a loan made to, guaranteed, or se-
cured by the individuals, entities, or 
joint operations provided in paragraphs 
(2)(i)(A) through (2)(i)(C) of this defini-
tion, the loan must bear the prevailing 
interest rate. 

(3) Such equipment may be leased 
from any source. If such equipment is 
leased from another individual or enti-
ty with an interest in the farming op-
eration, such equipment must be leased 
at a fair market value. 

Family member. The term family 
member means an individual to whom 
another member in the farming oper-
ation is related as lineal ancestor, lin-
eal descendant, or sibling, including 
spouses of those individuals who do not 
make a significant contribution to the 
farming operation themselves. 

Farming operation. A farming oper-
ation is a business enterprise engaged 
in the production of agricultural prod-
ucts that is operated by an individual, 
entity, or joint operation and is eligi-
ble to receive payments, directly or in-
directly, under one or more of the pro-
grams specified in § 1400.1. An entity or 
individual may have more than one 
farming operation if such individual or 
entity is a member of one or more joint 
operations. 

Indian tribe means any Indian tribe, 
band, nation, pueblo, or other orga-
nized group or community, including 
any Alaska Native village or regional 
corporation as defined in or established 

pursuant to the Alaska Native Claims 
Settlement Act (43 U.S.C. 1601 et seq.), 
which is recognized as eligible for the 
special programs and services provided 
by the United States to Indians be-
cause of their status as Indians. 

Interest in a Farming Operation. An in-
dividual, entity or joint operation has 
an interest in a farming operation if 
the individual, entity or joint oper-
ation: 

(1) Owns or rents the land; 
(2) Has an interest in the agricultural 

commodities produced; or 
(3) Is a member of a joint operation 

that either owns or rents the land or 
has an interest in the agricultural 
commodities produced. 

Irrevocable trust. All trusts shall be 
considered to be revocable trusts, ex-
cept a trust may be considered to be an 
irrevocable trust if it is a trust: 

(1) That may not be modified or ter-
minated by the grantor; 

(2) In the corpus of which the grantor 
does not have any future, contingent or 
remainder interest; and 

(3) If established after January 1, 
1987, that does not provide for the 
transfer of the corpus of the trust to 
the remainder beneficiary in less than 
20 years from the date the trust is es-
tablished except in cases where the 
transfer is contingent upon either the 
remainder beneficiary achieving at 
least the age of majority or the death 
of the grantor or income beneficiary. 

Joint operation. A joint operation is a 
general partnership, joint venture, or 
other similar business organization. 

Land. Land is farmland that meets 
the specific requirements of the appli-
cable program. 

(1) With respect to a farming oper-
ation conducted by an individual, a 
joint operation in which the land is 
contributed by a member of the joint 
operation, or an entity, such land con-
tributed to meet the requirements of: 

(i) Section 1400.201(b) must be con-
tributed directly by the individual or 
entity and must not be acquired as a 
result of a loan made to, guaranteed, or 
secured by: 

(A) Any other individual, joint oper-
ation, or entity that has an interest in 
such farming operation; 

(B) Such individual, joint operation, 
or entity by any other individual, joint 
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operation, or entity that has an inter-
est in such farming operation; or 

(C) Any other individual, joint oper-
ation, or entity in whose farming oper-
ation such individual, joint operation, 
or entity has an interest; and 

(ii) Sections 1400.6 and 1400.201(d) 
must be contributed directly by the in-
dividual or entity and if acquired as a 
result of a loan made to, guaranteed, or 
secured by the individuals, joint oper-
ations, or entities listed in paragraphs 
(1)(i)(A) through (1)(i)(C) of this defini-
tion, the loan must bear the prevailing 
interest rate; and 

(2) With respect to a farming oper-
ation conducted by a joint operation in 
which the land is contributed by such 
joint operation, such land contributed 
to meet the requirements of: 

(i) Section 1400.201(b) must be con-
tributed directly by the joint operation 
and must not be acquired as a result of 
a loan made to, guaranteed, or secured 
by: 

(A) Any individual, entity, or other 
joint operation that has an interest in 
such farming operation, including ei-
ther joint operation’s members; 

(B) Such joint operation by any indi-
vidual, entity, or other joint operation 
that has an interest in such farming 
operation; or 

(C) Any individual, entity, or other 
joint operation in whose farming oper-
ation such joint operation has an inter-
est; and 

(ii) Sections 1400.6 and 1400.201(d) 
must be contributed directly by the 
joint operation and if acquired as a re-
sult of a loan made to, guaranteed, or 
secured by the individuals, entities, or 
joint operations provided in paragraphs 
(2)(i)(A) through (2)(i)(C) of this defini-
tion, the loan must bear the prevailing 
interest rate. 

(3) Such land may be leased from any 
source. If such land is leased from an-
other individual or entity with an in-
terest in the farming operation, such 
land must be leased at a fair market 
value. 

Loan commodity means wheat, corn, 
grain sorghum, barley, oats, upland 
cotton, extra long staple cotton, rice, 
soybeans, other oilseeds, dry peas, len-
til, small chickpeas, wool, mohair, pea-
nuts and honey. 

Payment means: 

(1) Payments made in accordance 
with part 1412 of this chapter; 

(2) Loan gains and loan deficiency 
payments made in accordance with 
parts 1421 and 1427 of this chapter; 

(3) CRP annual rental payments 
made in accordance with part 1410 of 
this chapter; 

(4) Non-Insured Crop Disaster Assist-
ance Program (NAP) payments made in 
accordance with part 1437 of this chap-
ter; and 

(5) For other programs, any pay-
ments designated in individual pro-
gram regulations or elsewhere in this 
part. 

Permitted entity. A permitted entity is 
an entity designated annually by an in-
dividual that is to receive a payment, 
loan, or benefit under a program speci-
fied in § 1400.1(a). 

Person. (1) A person is: 
(i) An individual, including any indi-

vidual participating in a farming oper-
ation as a partner in a general partner-
ship, a participant in a joint venture, 
or a participant in a similar entity; 

(ii) A corporation, joint stock com-
pany, association, limited partnership, 
limited liability partnership, limited 
liability company, irrevocable trust, 
revocable trust combined with the 
grantor of the trust, estate, or chari-
table organization, including any such 
entity or organization participating in 
the farming operation as a partner in a 
general partnership, a participant in a 
joint venture, a grantor of a revocable 
trust, or as a participant in a similar 
entity; and 

(iii) A State, political subdivision, or 
agency thereof. 

(2) In order for an individual or enti-
ty, other than an individual or entity 
that is a member of a joint operation, 
to be considered a separate person for 
the purposes of this part, in addition to 
other provisions of this part, the indi-
vidual or entity must: 

(i) Have a separate and distinct inter-
est in the land or the crop involved; 

(ii) Exercise separate responsibility 
for such interest; and 

(iii) Maintain funds or accounts sepa-
rate from that of any other individual 
or entity for such interest. 

(3) With respect to an individual or 
entity that is a member of a joint oper-
ation, such individual or entity will 
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have met the requirements of para-
graph (2) of this definition if the joint 
operation meets the requirements of 
such paragraph. 

(4) Any cooperative association of 
producers that markets commodities 
for producers shall not be considered a 
person with respect to the commodities 
so marketed for producers. 

Public school. A public school is a pri-
mary, elementary, secondary school, 
college, or university that is directly 
administered under the authority of a 
governmental body or that receives a 
predominant amount of its financing 
from public funds. 

Sharecropper. An individual who per-
forms work in connection with the pro-
duction of the crop under the super-
vision of the operator and who receives 
a share of such crop in return for the 
provision of such labor. 

Significant contribution. A significant 
contribution is the provision of the fol-
lowing to a farming operation by an in-
dividual or entity: 

(1)(i) With respect to land, capital, or 
equipment contributed by an indi-
vidual or entity, a contribution that 
has a value at least equal to 50 percent 
of the individual’s or entity’s commen-
surate share of: 

(A) The total value of the capital 
necessary to conduct the farming oper-
ation; 

(B) The total rental value of the land 
necessary to conduct the farming oper-
ation; 

(C) The total rental value of the 
equipment necessary to conduct the 
farming operation; or 

(ii) If the contribution by an indi-
vidual or entity consists of any com-
bination of land, capital, and equip-
ment, such combined contribution 
must have a value at least equal to 30 
percent of the individual’s or entity’s 
commensurate share of the total value 
of the farming operation; 

(2) With respect to active personal 
labor, an amount which is the smaller 
of: 

(i) 1,000 hours per calendar year; or 
(ii) 50 percent of the total hours that 

would be necessary to conduct a farm-
ing operation that is comparable in 
size to such individual’s or entity’s 
commensurate share in the farming op-
eration; 

(3) With respect to active personal 
management, activities that are crit-
ical to the profitability of the farming 
operation, taking into consideration 
the individual’s or entity’s commensu-
rate share in the farming operation; 
and 

(4) With respect to a combination of 
active personal labor and active per-
sonal management, when neither con-
tribution individually meets the re-
quirements of paragraphs (2) and (3) of 
this definition, a combination of active 
personal labor and active personal 
management that, when viewed to-
gether, results in a critical impact on 
the profitability of the farming oper-
ation in an amount at least equal to ei-
ther the significant contribution of ac-
tive personal labor or active personal 
management as provided in paragraphs 
(2) and (3) of this definition. 

Substantial amount of active personal 
labor. Substantial amount of active 
personal labor means the provision of 
active personal labor in an amount 
that is the smaller of: 

(1) 1,000 hours per calendar year; or 
(2) 50 percent of the total hours that 

would be necessary to conduct a farm-
ing operation that is comparable in 
size to such individual’s or entity’s 
commensurate share in the farming op-
eration. 

Substantial beneficial interest. A sub-
stantial beneficial interest in an entity 
is an interest of 10 percent or more. In 
determining whether such an interest 
equals at least 10 percent, all interests 
in the entity that are owned by an in-
dividual or entity directly or indirectly 
through such means as ownership of a 
corporation that owns the entity shall 
be taken into consideration. In order to 
ensure that the provisions of this part 
are not circumvented by an individual 
or entity, the Deputy Administrator 
may determine that an ownership in-
terest requirement of less than 10 per-
cent shall be applied to such individual 
or entity. 

Total value of the farming operation. 
The total value of the farming oper-
ation is the total of the costs, exclud-
ing the value of active personal labor 
and active personal management con-
tributed by a person who is a member 
of the farming operation, needed to 
carry out the farming operation for the 
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year for which the determination is 
made. 

[61 FR 37566, July 18, 1996, as amended at 67 
FR 61470, Oct. 1, 2002; 71 FR 66433, Nov. 15, 
2006] 

§ 1400.4 Indian tribal ventures. 
An individual American Indian who 

receives payments through other than 
an Indian tribal venture is required to 
certify that they will not accrue total 
payments, including payments made to 
the Indian tribal venture and to the in-
dividual American Indian, in excess of 
the applicable payment limitation for 
programs specified in § 1400.1. 

§ 1400.5 Scheme or device. 
(a) All or any part of the payment 

otherwise due a person on all farms in 
which the person has an interest may 
be withheld or be required to be re-
funded if the person adopts or partici-
pates in adopting a scheme or device 
designed to evade this part or that has 
the effect of evading this part. Such 
acts shall include, but are not limited 
to: 

(1) Concealing information that af-
fects the application of this part; 

(2) Submitting false or erroneous in-
formation; or 

(3) Creating fictitious entities for the 
purpose of concealing the interest of a 
person in a farming operation. 

(b) If the Deputy Administrator de-
termines that a person has adopted a 
scheme or device to evade, or that has 
the purpose of evading, the provisions 
of sections 1001, 1001A, or 1001C of the 
Food Security Act of 1985, as amended 
(7 U.S.C. 1281 note) such person shall be 
ineligible to receive payments under 
the programs specified in § 1400.1 with 
respect to the year for which such 
scheme or device was adopted and the 
succeeding year. 

[61 FR 37566, July 18, 1996, as amended at 67 
FR 61470, Oct. 1, 2002] 

§ 1400.6 Commensurate contributions. 
In order to be considered eligible to 

receive payments under the programs 
specified in § 1400.1 an individual or en-
tity specified in §§ 1400.202 through 
1400.210 must have: 

(a) A share of the profits or losses 
from the farming operation that is 

commensurate with the individual’s or 
entity’s contribution to the operation; 
and 

(b) Contributions to the farming op-
eration that are at risk. 

§ 1400.7 Joint and several liability. 
If two or more individuals or entities 

are considered to be one person and the 
total payment received is in excess of 
the applicable payment limitation pro-
vision, such individuals or entities 
shall be jointly and severally liable for 
any liability that arises therefrom. The 
provisions of this section shall be ap-
plicable in addition to any liability 
that arises under a criminal or civil 
statute. 

§ 1400.8 Equitable adjustments. 
Actions taken by an individual or an 

entity in good faith on action or advice 
of an authorized representative of the 
Deputy Administrator may be accepted 
as meeting the requirements of this 
part to the extent the Deputy Adminis-
trator deems necessary to provide fair 
and equitable treatment to such indi-
vidual or entity. 

§ 1400.9 Appeals. 
(a) Any person may obtain reconsid-

eration and review of determinations 
made under this part in accordance 
with the appeal regulations set forth at 
part 780 of this title. With respect to 
such appeals, the applicable reviewing 
authority shall: 

(1) Schedule a hearing with respect to 
the appeal within 45 days following re-
ceipt of the written appeal; and 

(2) Issue a determination within 60 
days following the hearing. 

(b) The time limitations provided in 
paragraph (a) shall not apply if: 

(1) The appellant, or the appellant’s 
representative, requests a postpone-
ment of the scheduled hearing; 

(2) The appellant, or the appellant’s 
representative, requests additional 
time following the hearing to present 
additional information or a written 
closing statement; 

(3) The appellant has not timely pre-
sented information to the reviewing 
authority; or 

(4) An investigation by the Office of 
Inspector General is ongoing or a court 
proceeding is involved that affects the 
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